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Staff Report: HJR 15
Study of Disproportionate Minority Contact in the

Montana Criminal Justice System

prepared by Sheri Heffelfinger, Research Analyst
Montana Legislative Services Division
for the
Law and Justice Interim Committee
August 31, 2006

Overview

The 2005 legislature passed House Joint Resolution No. 15 to request a legislative
interim committee study of disproportionate minority contact in the Montana
criminal justice system. The Legislative Council assigned HJR 15 as a staff "white
paper" under the oversight of the Law and Justice Interim Committee (LJIC).
Because the scope of the HJR 15 sfudy was beyond Legislative Services Division
staff capabilities and available resources, the Legislative Council asked that a staff

paper assessing what resources would be required to conduct the full study outlined
in HJR 15.

This paper is organized in three parts as follows:
Part1- Study Objectives

Part 11 - Research and Resources
Part ITI1-  Conclusions and Legislative Options

Page 1 of 15




Part I - Study Objectives

Text of the resolution

The text of HJR 15 asks for a study of "the reasons, including quality of counsel,
arrest rates, detention in jail versus release on bail, the various uses of plea
agreements and trials, rates of conviction, sentencing patterns, opportunities for
effective treatment, rates of incarceration, rates in receiving deferred or suspended
sentences and in granting parole, and differences in probation and parole
revocations, why there is a disproportionate number of adult and youth minority

persons in the criminal justice system in Montana".

Further, HJR 15 requests recommendations about how the criminal justice and
corrections systems and the Judiciary may "alleviate any disparate treatment of

minorities".
Scope of assignment

The Legislative Council's assignment to staff did not encompass the collection and
evaluation of data. Rather, the assignment was to evaluate the study's objectives
and to estimate what resources would be needed to fulfill those objectives.
Additionally, HJR 15 encompasses only Montana's criminal justice system, not the
tribal justice system, which falls under federal jurisdiction.

Definitions

Although, HJR 15 does not specifically mention American Indians, staff interprets
the word "minorities" as used in the resolution to mean American Indians. Another
assumption staff made is that "disproportionate number" means a number is not
proportionate to the number of American Indians as a percentage of the total non-
Indian population in Montana. The term of art typically used to refer to this
disproportion in context with a criminal justice system is "Disproportionate
Minority Contact" or DMC. Also, in this paper, the term "intersection" is used to
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describe the points within the state system where a person would come in contact
with law enforcement or corrections officials who exercise authority and make
decisions with regard to the person's status with the criminal justice system, such
as making an arrest, setting bail, approving probation, etc..

Staff approach

To help define HJR 15's study objectives, staff reviewed the minutes from the 2005
session committee hearings on HJR 15, spoke briefly with HJR 15's primary
sponsor, Rep. Carol Juneau, with the governor's Indian Affairs Coordinator, Reno
Charette and with Youth Justice Coordinator Cil Robinson. Staff also considered
the testimony and information received during the LJIC's hearing on HJR 15 held
June 30, 2006, and the discussion with members of the State-Tribal Relations
Interim Committee during its July 24, 2006, meeting. The LJIC hearing involved
testimony from representatives of the Department of Corrections, the Department
of Justice, the Montana County Attorney's Association, the ACLU, the Youth
Justice Division of the Montana Board of Crime Control, the Office of State Public
Defender, and public comment from a representative from the Fort Peck Tribal
Executive Board. The State-Tribal Relations Interim Committee hearing involved a
staff progress report and a discussion with committee members about the goals and
objectives of HJR 15.

To assess what research and resources would be needed to fulfill the study
objectives, staff conducted a literature review, examined the resources and costs
spent on similar studies, and spoke with researchers in the field.

Due to time constraints, staff did not contact individual tribal representatives, seek
interviews with co-sponsors of HJR 15, or collect data to assess limitations or gaps
in the data.
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Three study phases

The study contemplated in HJR 15 involves three-phases, which must be conducted
in order. The three phases are as follows:

(1)  Isthere DMC?

(2) Ifthereis DMC, why?

(3) Ifthere is DMC, and based on the causes, what will alleviate the DMC?

Intersections with the criminal justice system

The text of HJR 15 lists the following as the intersections within the criminal
justice system which should be studied to determine if there is DMC, why, and what
will alleviate it:

arrests;

quality of counsel,;

detention or bail;

plea agreements or going to trial;
conviction rates;

sentencing equity;

treatment options;

R

probation and parole rates and lengths of incarceration;

et

preparation for and transition to post-prison life.

For each of the topics itemized as "a." through" i." above, the three basic questions
previously identified as the study phases must be asked.
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Part III - Conclusions and Legislative Options

What research and resources are required

To successfully conduct the studies involved in HJR 15, researchers would need to
be skilled not only in quantitative research methods and statistics, but also in
qualitative research methodologies.

Quantitative measures variables with numbers and numbers are analyzed based on
statistical procedures in order to predict outcomes, make generalizations, and test
whether a certain theory holds true.

Qualitative research involves a process of inquiry using a holistic approach to
understanding human psychology and motivation and looking closely at peoples
words and actions. The result of qualitative research is to identify behavioral
patterns within a certain context, such as in a court room, in a prison, in an office
with defense counsel, or when called to the scene of a crime or in making an arrest.

Furthermore, both quantitative and qualitative research would need to be done at

each of the nine "intersections" with the Montana criminal justice system described
in HJR 15.

The expertise and manpower required to conduct these studies is far beyond the
capacity of the Montana Legislative Services Division or the resources available to
an interim committee of the legislature. The HJR 15 study tasks would require
years of research at the masters or doctorate level in many different fields, such as
statistics, criminology, corrections, Indian culture, sociology, and human behavior.

Previous "sentencing equity” studies involved only sentencing practices--one of the
nine "intersections" with the criminal justice system mentioned in HJR 15. These
sentencing equity studies involved many months, in some cases several years,
involving several researchers and only to provide a "snap shot" in time. Costs for

some of these studies were paid by federal grants, by the state through a contract
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with a university or "think tank". However, a primary conclusion in many of these
studies is that the data is not available or that a statistically valid sample could not
be obtained. To overcome these obstacles requires researchers to develop
methodologies for the collection of the data and to collect the data in statistically
valid amounts.

Options for action

If the legislature desires to undertake a study of the magnitude contemplated in
HJR 15, the following are two options that could be considered:

(1)  Enact a bill to require the Department of Corrections, the Judicial Brangh,
and the Department of Justice to undertake certain portions of this study.
This option will likely require special funding an appropriations to these
agencies.

(2) Enact a bill directing the Legislative Services Division to contract for the
study.

There may be other options. In any case, however, adequate funding would be
required. The amount of money needed could range from $200,000 to $600,00 (or
much more or less). The best way to know costs would be to issue a Request For
Proposals and ask for a bid.
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